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Town & Country Property, L.L.C., and Town & Country Ford, 
L.L.C. 

v. 

Amerisure Insurance Company and Amerisure Mutual Insurance 
Company 

Appeal from J e f f e r s o n C i r c u i t Court, Bessemer D i v i s i o n 
(CV-07-1417) 

On R e t u r n t o Remand 

STUART, J u s t i c e . 

Town & C o u n t r y P r o p e r t y , L.L.C., and Town & C o u n t r y F o r d , 

L.L.C. ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o as "T&C"), 
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a p p e a l e d t h e summary j u d g m e n t e n t e r e d by t h e J e f f e r s o n C i r c u i t 

C o u r t i n f a v o r o f A m e r i s u r e I n s u r a n c e Company and A m e r i s u r e 

M u t u a l I n s u r a n c e Company ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d t o 

as " A m e r i s u r e " ) , h o l d i n g t h a t A m e r i s u r e was n o t o b l i g a t e d t o 

pay a $650,100 judgment e n t e r e d on a j u r y v e r d i c t i n f a v o r o f 

T&C and a g a i n s t A m e r i s u r e ' s i n s u r e d , J o n e s - W i l l i a m s 

C o n s t r u c t i o n Company, b e c a u s e , t h e t r i a l c o u r t r e a s o n e d , t h e 

f a u l t y c o n s t r u c t i o n o f t h e T&C f a c i l i t y upon w h i c h t h e 

judgment was b a s e d was n o t an " o c c u r r e n c e " c o v e r e d u n d e r t h e 

c o m m e r c i a l g e n e r a l - l i a b i l i t y ("CGL") i n s u r a n c e p o l i c y 

A m e r i s u r e had i s s u e d J o n e s - W i l l i a m s . On O c t o b e r 2 1 , 2 0 1 1 , we 

a f f i r m e d i n p a r t t h e judgment e n t e r e d by t h e t r i a l c o u r t , 

a g r e e i n g t h a t f a u l t y c o n s t r u c t i o n d i d n o t i n and o f i t s e l f 

c o n s t i t u t e an o c c u r r e n c e f o r C G L - p o l i c y p u r p o s e s and t h a t , 

a c c o r d i n g l y , " A m e r i s u r e was n o t r e q u i r e d t o i n d e m n i f y J o n e s -

W i l l i a m s f o r t h e judgment e n t e r e d a g a i n s t i t i n s o f a r as t h e 

damages r e p r e s e n t e d t h e c o s t s o f r e p a i r i n g o r r e p l a c i n g t h e 

f a u l t y work." Town & C o u n t r y P r o p . , L.L.C. v. A m e r i s u r e I n s . 

Co., [Ms. 1100009, O c t o b e r 21, 2011] So. 3d , ( A l a . 

2 0 1 1 ) . However, we f u r t h e r r e c o g n i z e d t h a t i f damages had 

been awarded T&C t o compensate i t f o r damage t h e f a u l t y 
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c o n s t r u c t i o n l a t e r c a u s e d t o p e r s o n a l p r o p e r t y o r some 

o t h e r w i s e n o n d e f e c t i v e p o r t i o n o f t h e T&C p r o p e r t y , t h e n 

" [ t ] h o s e damages w o u l d c o n s t i t u t e ' p r o p e r t y damage' r e s u l t i n g 

f r o m an ' o c c u r r e n c e , ' and t h e y w o u l d be c o v e r e d u n d e r t h e 

t e r m s o f t h e A m e r i s u r e p o l i c y I d . a t . See a l s o 

U n i t e d S t a t e s F i d . & Guar. Co. v. B o n i t z I n s u l a t i o n Co. o f  

A l a b a m a , 424 So. 2d 569, 573 ( A l a . 1982) ( " I f damage t o t h e 

r o o f i t s e l f were t h e o n l y damage c l a i m e d by t h e [ p l a i n t i f f ] , 

t h e e x c l u s i o n s w o u l d work t o deny [ t h e r o o f i n g c o n t r a c t o r ] any 

c o v e r a g e u n d e r t h e [CGL] p o l i c y . The [ p l a i n t i f f ] , h o wever, 

a l s o c l a i m s damage t o c e i l i n g s , w a l l s , c a r p e t s , and t h e gym 

f l o o r . We t h i n k t h e r e can be no d o u b t t h a t , i f t h e o c c u r r e n c e 

o r a c c i d e n t c a u s e s damage t o some o t h e r p r o p e r t y t h a n t h e 

i n s u r e d ' s p r o d u c t , t h e i n s u r e d ' s l i a b i l i t y f o r s u c h damage 

becomes t h e l i a b i l i t y o f t h e i n s u r e r u n d e r t h e p o l i c y . " ) . 

A c c o r d i n g l y , we remanded t h e c a s e f o r t h e t r i a l c o u r t t o 

r e v i e w t h e r e c o r d and t o d e t e r m i n e i f any p o r t i o n o f t h e 

awarded damages c o u l d be j u s t i f i e d on t h a t b a s i s . 

On remand, t h e p a r t i e s f i l e d b r i e f s w i t h t h e t r i a l c o u r t 

t a k i n g p r e d i c t a b l e p o s i t i o n s : T&C a r g u e d t h a t t h e v a s t 

m a j o r i t y o f t h e $650,100 judgment s h o u l d be a t t r i b u t e d t o 
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c o v e r e d damage, w h i l e A m e r i s u r e a r g u e d t h a t t h e damages T&C 

s o u g h t f o r t h e r e p a i r a n d / o r r e p l a c e m e n t o f d e f e c t i v e 

c o n s t r u c t i o n e x c e e d e d t h e amount o f t h e v e r d i c t and t h u s none 

o f t h e judgment s h o u l d be a t t r i b u t e d t o c o v e r e d damage t o 

p e r s o n a l p r o p e r t y o r n o n d e f e c t i v e p o r t i o n s o f t h e T&C 

p r o p e r t y . I n i t s o r d e r r e s o l v i n g t h e i s s u e on remand, t h e 

t r i a l c o u r t i d e n t i f i e d $257,500 i n damages c l a i m e d by T&C a t 

t r i a l as r e p r e s e n t i n g t h e r e p a i r o r r e p l a c e m e n t o f f a u l t y 

c o n s t r u c t i o n . I t t h e r e f o r e s u b t r a c t e d t h a t amount f r o m t h e 

$650,100 awarded by t h e j u r y and awarded T&C $392,600 p l u s 

i n t e r e s t and c o s t s . 

Upon a r e v i e w o f t h e r e c o r d , i t i s e v i d e n t t h a t t h e 

$392,600 judgment e n t e r e d by t h e t r i a l c o u r t i s n o t s u p p o r t e d 

by t h e e v i d e n c e . On remand, t h e t r i a l c o u r t was t a s k e d w i t h 

d e t e r m i n i n g " i f any o f t h e damages awarded r e p r e s e n t e d 

c o m p e n s a t i o n f o r damaged p e r s o n a l p r o p e r t y -- e.g., c o m p u t e r s 

and f u r n i s h i n g s -- o r o t h e r w i s e n o n d e f e c t i v e p o r t i o n s o f t h e 

f a c i l i t y . " So. 3d a t . However, t h e o r d e r u l t i m a t e l y 

e n t e r e d by t h e t r i a l c o u r t f a i l e d t o s p e c i f i c a l l y i d e n t i f y any 

p e r s o n a l p r o p e r t y o r n o n d e f e c t i v e p o r t i o n s o f t h e T&C f a c i l i t y 

t h a t were damaged as a r e s u l t o f t h e f a u l t y c o n s t r u c t i o n . I n 
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i t s b r i e f on r e t u r n t o remand, T&C a r g u e s t h a t t h e t r i a l 

c o u r t ' s j udgment e n t e r e d on remand i s j u s t i f i e d as f o l l o w s : 

"The r e c o r d e v i d e n c e showed t h a t -- b e c a u s e o f 
t h e f a u l t y c o n s t r u c t i o n -- w a t e r w o u l d l e a k i n t o t h e 
b u i l d i n g t h r o u g h d o o r s , windows, w a l l s , and f l o o r s . 
I n a d d i t i o n , t h e p a r k i n g l o t , r e t a i n i n g w a l l , and 
o t h e r a r e a s o f t h e b u i l d i n g s u f f e r e d damage f r o m 
s e t t l e m e n t and e r o s i o n . C o n s e q u e n t l y , t h e w a t e r 
i n t r u s i o n , s e t t l e m e n t , and e r o s i o n c a u s e d e x t e n s i v e 
damage t o s e v e r a l p a r t s o f t h e s t r u c t u r e and t o 
i t e m s t h a t were o t h e r w i s e s o u n d . 4 

" 4 T h e s e i n t r u s i o n s c a u s e d damage t o f l o o r s , 
f l o o r c o a t i n g s , w a l l s , c a r p e t , h a l l w a y s , f u r n i t u r e , 
c o m p u t e r s , c e i l i n g t i l e s , i n s u l a t i o n , t h e e l e c t r i c a l 
box, p a i n t o f i n t e r i o r and e x t e r i o r w a l l s , and 
c a u s e d f o u l o d o r s and s t a i n s . S o i l s e t t l e m e n t and 
e r o s i o n c a u s e d by w a t e r i n f i l t r a t i o n have c a u s e d 
w i d e s p r e a d damage t h r o u g h o u t t h e T&C f a c i l i t y , 
c a u s i n g f l o o r c r a c k s and p e e l i n g i n t h e showroom, 
t h e p a r t s and s e r v i c e d e p a r t m e n t , t h e l o b b y , 
' a l l i g a t o r c r a c k s ' t o t h e v e h i c l e d i s p l a y p a d, and 
f a i l u r e o f t h e o u t e r r e t a i n i n g w a l l s . The f l o o r s i n 
some a r e a s o f t h e b u i l d i n g have become 'mushy' 
b e c a u s e o f t h e r e p e a t e d w a t e r i n t r u s i o n c a u s e d by 
f a u l t y c o n s t r u c t i o n , and a r e a r g u a b l y u n s t a b l e . 
Wind and s t o r m damage c a u s e d c r a c k s t o t h e b u i l d i n g 
s t r u c t u r e i t s e l f . " 

T&C's b r i e f on r e t u r n t o remand, pp. 6-7 ( c i t a t i o n s t o r e c o r d 

o m i t t e d ) . However, i t i s a p p a r e n t t h a t much o f t h e damage 

i t e m i z e d by T&C i n t h i s r e g a r d i s i t s e l f f a u l t y c o n s t r u c t i o n 

f o r w h i c h A m e r i s u r e i s n o t o b l i g a t e d t o i n d e m n i f y J o n e s -

W i l l i a m s . F o r e x a m p l e , t h e r e was e v i d e n c e a d d u c e d a t t r i a l 
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i n d i c a t i n g t h a t t h e c o n c r e t e w a l l s , c o n c r e t e d i s p l a y p a d s , 

r e t a i n i n g w a l l s , i n s u l a t i o n , and f l o o r s o f t h e f a c i l i t y were 

t h e m s e l v e s c o n s t r u c t e d o r i n s t a l l e d i n a d e f e c t i v e manner. 

Even i f t h e s e i t e m s s u f f e r e d f u r t h e r damage as a r e s u l t o f 

o t h e r d e f e c t i v e c o n s t r u c t i o n , i t w o u l d be i n a p p r o p r i a t e t o 

c o n s i d e r t h a t damage c o v e r e d u n d e r t h e CGL p o l i c y i f t h e 

i n h e r e n t d e f e c t s c a u s e d by f a u l t y c o n s t r u c t i o n a l r e a d y 

n e c e s s i t a t e d t h e r e p a i r o r r e p l a c e m e n t o f t h e s e i t e m s . 

M o r e o v e r , a l t h o u g h t h e r e was t e s t i m o n y i n d i c a t i n g t h a t c a r p e t , 

c o m p u t e r s , f u r n i s h i n g s , and c e r t a i n f i x t u r e s were a l s o damaged 

-- w h i c h damage m i g h t be a t t r i b u t a b l e t o an o c c u r r e n c e and 

t h u s be c o v e r e d u n d e r t h e CGL p o l i c y -- no e v i d e n c e was 

p r e s e n t e d o f t h e c o s t r e q u i r e d t o r e p a i r t h a t damage, and, 

a c c o r d i n g l y , no p o r t i o n o f t h e awarded damages may be 

c o n s i d e r e d c o m p e n s a t i o n f o r t h a t damage. 1 See P a r s o n s v. 

1 I t a p p e a r s t h a t T&C d i d n o t f o c u s on p r o v i n g t h i s 
p r o p e r t y damage a t t r i a l , i n s t e a d e m p h a s i z i n g t h e l a r g e r 
amount o f damages i t s o u g h t t o r e p a i r a n d / o r r e p l a c e t h e 
u n d e r l y i n g f a u l t y c o n s t r u c t i o n t h a t l e d t o t h e damaged 
f u r n i s h i n g s , e t c . See Town & C o u n t r y P r o p e r t y , So. 3d a t 

n. 5 ( " A m e r i s u r e a c k n o w l e d g e s t h a t t h e r e was some 
t e s t i m o n y a t t h e t r i a l o f T&C's a c t i o n a g a i n s t J o n e s - W i l l i a m s 
r e g a r d i n g damaged f u r n i s h i n g s b u t s t a t e s t h a t T&C's c o u n s e l 
d i d n o t a s k t h e j u r y f o r any damages r e l a t e d t o t h o s e c l a i m s , 
i n s t e a d a s k i n g f o r an award e q u a l t o t h e amount T&C's e x p e r t 
t e s t i f i e d i t w o u l d t a k e t o r e p l a c e and r e p a i r t h e f a u l t y 
w o r k . " ) . 
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A a r o n , 849 So. 2d 932, 949 ( A l a . 2002) ("[D]amages may n o t be 

awarded where t h e y a r e remote o r s p e c u l a t i v e . A j u r y must 

have some r e a s o n a b l e b a s i s f o r t h e amount o f i t s a w a r d . " ) . 

I n sum, t h e o n l y s p e c i f i c p r o p e r t y damage c a u s e d by an 

o c c u r r e n c e i d e n t i f i e d by e i t h e r t h e p a r t i e s o r t h e t r i a l c o u r t 

and a c c o m p a n i e d by e v i d e n c e o f a s p e c i f i c c o s t a s s o c i a t e d w i t h 

r e p a i r i n g o r r e p l a c i n g t h a t damage i s A m e r i s u r e ' s c o n c e s s i o n 

t h a t t h e r e was t e s t i m o n y t h a t n o n d e f e c t i v e c e i l i n g t i l e s 

damaged by r o o f l e a k s had t o be r e p l a c e d a t a c o s t o f $600. 

The damage t o t h e c e i l i n g t i l e s i s p r o p e r t y damage c a u s e d by 

an o c c u r r e n c e , and, a c c o r d i n g l y , T&C i s e n t i t l e d t o damages i n 

t h e amount o f $600. The judgment e n t e r e d by t h e t r i a l c o u r t 

on remand i s a c c o r d i n g l y r e v e r s e d , and t h e c a u s e i s a g a i n 

remanded f o r t h e t r i a l c o u r t t o e n t e r a f i n a l j udgment i n 

f a v o r o f T&C f o r $600. 

REVERSED AND REMANDED. 

M a l o n e , C . J . , and W o o d a l l , B o l i n , P a r k e r , Murdock, Shaw, 

M a i n , and W i s e , J J . , c o n c u r . 
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